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Cut Down in the Prime
Of Her Estate Planning

For the first time, @ judge has said compensation in & wrongful death
case can include damages for a decedent’s inability to complete
a tax-saving strategy. Del Broccolo—and its implications

What remedies are available when an unexpected death short-circuits an
estate plan, leaving heirs to pay more taxes than they would have had their
benefactor lived a little longer? In wrongful death cases, one state may
now permit estate-tax planning losses to be factored into compensatory
damages. But advisors beware: There’s a general duty to mitigate damages.
Advisors should therefore take note of post-mortem mitigation techniques,
which vary depending upon the decedent’s state and country of domicile.
Whether a beneficiary’s loss of estate-tax planning advantages can
be deemed a proper element of damages in a wrongful death action has
been addressed under the laws of only four states: Florida, Illinois,
Kansas and New York. Until recently; all courts have agreed that such
damages are not recoverable in wrongful death cases, because these
damages are too speculative, given all the unknown circumstances and
changing tax laws that could have impacted the decedent’s estate plans
had he survived to implement them.
But on June 16, George R. Peck, a trial judge in Nassau County, N.Y.,
found otherwise. In Del Broccolo v. Torres, he opened the door for the
first time to the possibility of collecting damages ina wrongful death case

for lost tax-planning opportunities.
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Domenica Del Broccolo was killed in
an automobile accident in 1998. The
executor of her estate sued for
wrongful death and claimed that
damages should be awarded for lost
tax advantages. The facts were
uncontroverted: Del Broccolo had
engaged in a lifetime giving plan, cre-
ated a qualified personal residence
trust (QPRT) and, as a result of her
death, the estate stood to recognize
income in respect of a decedent
(IRD). In denying the defendant’s
motion for summary judgment, Peck
adhered to an earlier memorandum
decision by the state’s highest court’
that concluded, because the tax law
and the decedent’s tax and economic
status could be expected to change,
damages for unanticipated IRD and
inability to complete a lifetime giving
plan were speculative and, as such,
unrecoverable.

But the judge broke new ground
by also finding that—because the
QPRT was just eight months before
termination—the lost tax advantage
was “not speculative or subject to
change,” and therefore damages
could be assessed, based on the
estate owing more taxes than would
have been the case had the QPRT
term been completed.

Unfortunately, Peck did not out-
line what factors determine whether
a lost tax advantage is too speculative
to recover. But for those heirs who
might be similarly situated, Del
Broccolo does provide precedent for
the proposition that lost tax advan-
tages are not, as a matter of law;, unre-
coverable.

Of course, once an action can be
brought to recoup damages resulting
from lost estate-planning opportuni-
ties, claimants will need to mitigate
damages, if possible. Local law largely
governs the extent to which post-
mortem plann'mg can mitigate dam-
ages for such losses. In New York, for
example, a testamentary or inter vivos
trust can be amended for certain tax

purposes, such as to permit the trust
to qualify as a charitable remainder
trust, qualified domestic trust or
QF’RT.4 But changes to accomplish
these goals can be made only if they
are administrative in nature and can-
not affect the dispositive provisions of
the will or trust.

In other countries, though, the
viability of mitigating damages are far
greater. The United Kingdom, for
one, permits more flexibility in post-
mortem planning.

Lets say, for example, that Andy
and Ben are brothers, born and raised
in London. Ben remains in England,
but Andy goes off to college in New

If an action can be
brought to recoup
damages from lost

estate-planning
opportunities,

claimants will need

stock in the family company to his wife
and significant cash legacies to his two
sons. Unsurprisingly; this will did not
maximize Ben's UK. inheritance tax
position. First, as both Ben and his wife
were domiciled in Great Britain, any-
thing passing between them on death
would be free of UK. inheritance tax,
and anything passing to his sons would
be taxed at 40 percent, unless it bene-
fited from some other specific exemp-
tion. Moreover, stock in trading compa-
nies not listed on a stock exchange are
wholly exempt from UK. inheritance
tax.” Clearly, it would have made much
more sense for Ben to have left the
stock to his sons (tax free) and the cash
to his wife (also tax free). It is
almost certain that, had he
been able to meet with his
lawyer, he would have been
advised to change his will
accordingly:

So, should the extra tax
payable based on Ben's
emergency will form part of
the damages ordered
against the other driver? It
might under Del Broccolo.

to mitigate damages, Bsut Ben's heirs would be

if possible.

York, settles there and ultimately
becomes a U.S. citizen. Tragically,
both are killed in a car accident while
Ben’s family visits Andy’s in New
York. The other driver is found liable
for their wrongful deaths. The ques-
tion arises as to whether loss of
estate-planning advantages should
be reflected in the damages the
defendant is ordered to pay.

As a UK. domiciliary; the ability of
Ben's heirs to mitigate damages
through post-mortem planning is quite
different than their New York cousins.
Let's assume that, just before his depar-
ture for the states, Ben executed a
homemade emergency will and made
an appointment to meet with his fami-
ly lawyer upon his return. Assume fur-
ther that Ben's emergency will left his

able, and likely required, to

mitigate damages. In the

United Kingdom, the bene-
ficiaries of a decedent’s estate,
whether under a will or under the
rules of intestacy, can contract to
modify how the estate should be
divided between them. Provided they
do so within two years of a dece-
dent’s death, heirs can consent to
make an election to alter the disposi-
tion of the decedent’s estate, which is
subsequently taxed as if the modified
terms were originally prescribed in
the decedent’s will. The court may
act as proxy in such an election and
consent on behalf of those not of full
age and capacity.

This election applies to both inheri-
tance tax " and for capital gains tax pur-
poses. In our hypothetical, all UK.
inheritance tax on Ben's estate could be
avoided, without any tax charge falling

on Ben’s widow or her sons, and the
sons could take the stock in the family
company with a step-up in basis.
Their damages, in this regard at least,
would be fully mitigated.

In a jurisdiction where wrongful
death damages can include compen-
sation for lost tax-planning benefits,
it behooves counsel to become famil-
iar with post-mortem tax planning
techniques, particularly for purposes
of mitigating damages. Moreover, as
in the case of Ben and Andy, it is
important for counsel to the dece-
dent’s estate to recognize that post-
mortem tax planning opportunities
will be quite different if the decedent
was a domiciliary of another country,
such as the United Kingdom.
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Howard Chandler Christy’s 1918 paint-
ing, “I Wish I Were a Man,” was com-
missioned by the Navy to entice young
men to enlist. The famous poster sold to
a collector for $3,220 at a Swann

Galleries auction on Aug. 4 in New York.
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New tax laws make purchasing racehorses more advantageous than ever. A purchaser can write off_up to $100,000
of the cost of horses, provided total purchases of depreciable property doesn’t exceed $400,000 until Dec. 31, 2005.
As a “bonus” first-year depreciation increases to 50% of the cost of horses purchased before January 1, 2005.

Take the first step to Thoroughbred ownership by calling 1-888-606-TOBA or contact us online

at TheGreatestGame.com.
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