


intentions'5 to not dealing with devolution of 

the property in which the claimant asserts an 
interest'6 to not supervising the execution of 
the will.'7 But probably the most common 
complaint is that a lawyer didn't prepare the 
will on a timely basis. 

The English courts have been reluctant to 
provide clear guidelines setting out when a 
solicitor's delay becomes sufficiently unrea
sonable to constitute a breach of duty But in 
one case, a delay of as little as 11 days (nine 
working days) resulted in solicitor liability to 
the intended beneficiary'" 

While the burden of proof, as in all 
English civil matters, remains "the balance of 
probabilities" (meaning more likely than 
not), the courts have made it plain that they 
will require credible evidence of a solicitor's 
failure, and will place relatively little weight 
on non-contemporaneous notes, however 
thorough they may be.'9 

It seems from Gibbons v. Nelsons,'0 decid
ed in 2000, that there's no bar to a solicitor 

expressly excluding liability for third party 
losses in a retainer agreement. How wide
spread such exclusions are, and whether those 
that have been incorporated in solicitors' for
mal terms of engagement are drawn to a 
c lient's attention with sufficient clarity, 
remains open to doubt. 

Until such retainers become common
place, failure to promptly prepare a new will 
in England and states in the United States 
that forgo strict privity, will provide ample 
opportunity for the plaintiff tort bar. I 
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